IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DARREL MOODY
CVIL ACTI ON

Pl ai ntiff,
V.
JO ANNE B. BARNHART,
Commi ssi oner of Soci al
Security Adm nistration
NO. 02-8972

Def endant .

Newconer, J. July , 2003

O P I NI O N

Darrel Mbody (“Plaintiff”) seeks judicial reviewin this
Court, pursuant to 42 U S.C. 88 405(g) and 1383(c), of the final
deci sion of the Conm ssioner of the Social Security
Adm ni stration denying his claimfor disability insurance
benefits (“DIB”) under Title Il of the Social Security Act. The
parties have filed cross-notions for summary judgnent. For the
reasons provided below, Plaintiff’s Mtion for Summary Judgnent
is DENI ED, Defendant’s Motion for Summary Judgnment is GRANTED,

and judgnent is entered in favor of the Defendant.

| . PROCEDURAL HI STORY

On April 2, 2002, Plaintiff as well as various nedical and
vocational experts testified at an adm ni strative hearing

concerning Plaintiff’s application for DI B and suppl enent al
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security inconme (“SSI”) filed on July 28, 2000, pursuant to 42

U S. C 88 401-433, 1381-1383(f). On May 20, 2002, an
admnistrative |law judge (“ALJ”) determ ned that Plaintiff was
not di sabl ed because he could hold and nmaintain jobs in the
national workforce under 20 C.F. R 8§ 404.1520(f). Plaintiff then
appeal ed the ALJ's decision to the Appeals Council and introduced
evidence not originally put forth in the hearing before the ALJ.
The Appeal s Council found no basis to overturn the ALJ s

deci sion, which then becane the final agency judicial decision

subject to judicial review Sins v. Apfel, 530 U S. 103, 106

(2000) .

1. FACTUAL BACKGROUND

A. Personal History.

Plaintiff was born on January 16, 1953, in Brooklyn, New
York and nmoved often as a child (R 32-33).! He conpleted high
school (R 33) and served in the United States Marine Corps from
1970 to 1974 as an avi ation mechani c, receiving an honorable
di scharge (R 160-161). Beginning during his service in the
Marines, and continuing thereafter, Plaintiff used al cohol
excessively and indulged in various illicit drugs (R 160)2

Plaintiff clainms to be sober since 1993 (R 160). Wthin that

Plaintiff was in amlitary famly (R 160).

Plaintiff testified to using marijuana, crack cocaine, LSD
opium and heroin (R 160).



time span, he received his associ ates degree in conputer sciences
(R 19). 1In July, 2000, Plaintiff filed for DI B, claimng nental
and physical disability beginning April 16, 2000 (R 94).

B. Work Hi story.

After his honorable discharge, Plaintiff worked as a
t el ephone operator from 1975 to 1976 (R 142). From 1983 to
1987, he worked as a state store clerk for the Pennsyl vani a
Li quor Control Board (R 142). Thereafter, he worked as a part-
time assistant for the Phil adel phia Community College (R 142).
Finally, he worked as a stock clerk at Eckerd Drugs from 1998
until April, 2000 (R 142).3

C. Plaintiff’'s Physical |npairnents.

On April 10, 2000, Plaintiff went to an energency room
conpl ai ning of back pain (R 148). He was given |buprofen and
Valium and instructed to follow up with his primary care
physician, Dr. Antonette Kruc, DO (R 148). Plaintiff
consulted Dr. Kruc on April 24, 2000, who prescribed Voltaren
Zydore and Soma to ease his back pain (R 152).

On May 8, 2000, Plaintiff was given a straight |eg-raising
test, after which an MRI was ordered (R 146, 152). The MRl was

performed on May 23, 2000, and revealed that Plaintiff had a

3There are spans fromwhich Plaintiff did not hold or
mai ntain a job intertw ned throughout his active work history (R
142). Neither Plaintiff’s Brief nor the Governnment’s Brief fills
in any of these gaps between jobs.
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| umbar disc bulge, a herniated | unbosacral disc and a snall
thoracic disc bulge without stenosis (R 144). Dr. Kruc
prescri bed DepoMedrol to be injected in conjunction with the
previously prescribed nedications (R 151).

On Cctober 31, 2000, Plaintiff consulted Pushpa Thakarar,
M D., a state agency consulting doctor (R 165-172). Plaintiff
conpl ai ned of |ower back and | eg pain, but also reported being
able to sit for two hours, walk two to six blocks w thout
assi stance, and stand for two hours (R 166). Dr. Thakarar’s
report indicated that Plaintiff was limted to standi ng/wal ki ng
three to four hours per day, sitting eight hours per day, lifting
up to twenty pounds frequently, and that wetness and humdity
woul d aggravate his back pain (R 172). Dr. Thakarar al so
reported that Plaintiff’s nmuscle strength ranked 5/5 and that he
had full range notion in his arns and legs (R 167). However,
Dr. Thakarar noted Iimtation in pushing/pulling wwth his |egs
(R 172).

On May 23, 2001,% Plaintiff was admtted to the University
of Pennsyl vania Hospital after conplications caused by di abetes

(R 213). There, he tested positive for opiates®, and was

“There are no nedical records between October 31, 2000 and
May 23, 2001 (Pl. Br. 10).

The results of the opiate test were nost |ikely inpacted by
the prescription of narcotic pain relievers to Plaintiff (Pl. Br.
11 n. 7).



treated with insulin and nmedication for a left cerebellar
hermorrhagic infarct® (R 213). He was later discharged to a
rehabilitation hospital on June 7, 2001, where he stayed until
June 23, 2001 (R 212, 236).

I n August, 2001, Plaintiff began treatnment with a doctor at
Eastwick Primary Care (R 371-372). He was prescribed Tyl enol
#37 on Septenber 13, 2001 to renedy pain (R 364). His |ast
recorded physical exam nation on October 25, 2001, indicates full
range notion in his neck and back and normal straight |eg-raising
(R 367-368).

D. Plaintiff’s Mental | npairnents.

On May 5, 2000, Plaintiff consulted Dr. Kruc concerning a
custody dispute that affected his sleep patterns (R 152). On
July 27, 2000, Dr. Kruc diagnosed Plaintiff with severe post-
traumati c stress and prescribed Zol oft and Xanax for depression
and anxiety (R 151).

On Cctober 25, 2000, Plaintiff met with Charles S. Johnson,
Psy.D. for a psychological evaluation (R 160). Plaintiff
reported excessive al cohol use and drug use beginning in the
mlitary (R 160). Dr. Johnson’s eval uati on concl uded t hat

Plaintiff did not suffer from paranoia, showed fair

5This termdefines a ml|d stroke.

This is commonly referred to as Tyl enol with Codeine (Pl.
Br. 11 n. 8).



concentration, and had intact nenory and social judgnent (R
161). However, Dr. Johnson also stated that Plaintiff had poor
to no ability to interact with supervisors, could not deal with
work stresses, could not react predictably in social situations,
and coul d not understand, renenber, or carry out conplex job
instructions (R 163).

Roger K. Fretz, Ph.D., a state agency psychol ogi st,
eval uated Dr. Johnson’s concl usi ons on Novenber 20, 2000 (R
173). At that time, Dr. Fretz concluded that, while Plaintiff
may have some tension with supervisors, he was able to perform
sinple work (R 189-190). ©Dr. Fretz al so concluded that
Plaintiff had an affective disorder under Listing 12.04% and an
anxi ety-rel ated di sorder under Listing 12.06° but that these
di sorders were not severe enough to neet or equal a presunptive
disability listing (R 173).

Plaintiff next received treatnment for his nental conditions
at The Consortium a West Phil adel phia nental health clinic, in
January, 2001 (R 204). He net with Leon R Robinson, MD.,
concerni ng depression, anxiety, and rage (R 204-209). Dr.

Robi nson di agnosed Plaintiff with a bipolar disorder and avoi dant

personality disorder (R 208). Dr. Robinson concl uded that

8See 20 C.F.R, Pt. 404, Subpt. P, App. 1
9 d.



Plaintiff was “functioning pretty well”¥® (R 208).

From January, 2001 through April, 2001, Plaintiff received
mont hly therapy sessions at The Consortium (R 199-203). During
this time, he was taking Zyprexa, Reneron, Buspar, and Benadryl
(R 203). At latter sessions, Plaintiff reported cal ner thoughts
(R 203).

Plaintiff resumed therapy sessions in July, 2001 (R 202).
On Septenber 28, 2001, Plaintiff indicated that, until his pocket
was picked, his nedications were helping (R 201). On Cctober
23, 2001, Plaintiff later reported that he cried often for no
apparent reason (R 201). This pronpted an increase in his anti-
depressant dosage (R 201). On Novenber 20, 2001, Plaintiff
reported he was feeling “good” (R 200). Thereafter, on January
10, 2002, Plaintiff expressed concern that his anger was getting
out of control, but this feeling subsided, as did the crying, as
of January 29, 2002 (R 199).

According to the information presented for the first tinme at
the Appeals council, Plaintiff’s feelings of depression, crying,
and thoughts of commtting crinme resuned in April, 2002 and
persi sted through June, 2002 (R 431). Finally, on July 30,
2002, Plaintiff reported an increasing need to |lash out (R 430).

E. Medical Expert Testinony.

°Dr . Robi nson concluded this by scoring Plaintiff a gl obal
assessnent of functioning (GAF) score of sixty (R 208).
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Dr. R chard Cohen exam ned the records and testified at the
admnistrative hearing. Dr. Cohen testified that the record did
not support a diagnosis of bipolar disorder (R 55), mgjor
af fective disorder (R 55), or post traumatic stress disorder (R
56). Dr. Cohen also noted that paranoia was unsupported by the
medi cal testinony (R 62). Dr. Cohen al so determ ned that
Plaintiff had no limtations caused by his nental inpairnents and
that none of Plaintiff’s nmental inpairnents were severe (R 65).

F. Vocational Expert Testinony.

The vocational expert testified that Plaintiff’s skills,
including data entry and famliarity with the conputer, would
allow himto performdata entry jobs or custoner service jobs
(nunmbering 1,942,000 nationally) (R 67-68). The expert al so
noted that Plaintiff’s prior work experience supports these

findings (R 66).

I11. Discussion

A. Standard of Judicial Review

This Court nust determ ne whether the ALJ's decision is

supported by substantial evidence. Hartranft v. Apfel, 181 F. 3d

358, 360 (3d Gir. 1990): Stunkard v. Sec'y of Health and Human

Serv., 841 F.2d 57, 59 (3d Cir. 1988). Substantial evidence is
“such rel evant evidence as a reasonable m nd m ght accept as

adequate to support a conclusion,” Richardson v. Perales, 402




U S. 389, 402 (1971), and is nore than a nere scintilla, though
it my be |less than a preponderance. Stunkard, 841 F.2d at 59.
The ALJ nust reconcile factual differences in evidence, determ ne
witness credibility, and weigh the evidence presented.

Ri chardson, 402 U. S. at 401

B. Burden of Proof

To be found “di sabl ed” under the Social Security Act,

Plaintiff nmust denonstrate he is unable to engage in “any
substantial gainful activity by reason of any nedically

determ nabl e physical or nental inpairnent...which has |asted or
can be expected to last for a continuous period of not |ess than
twelve nonths.” 20 C.F.R 8404.1505(a). Plaintiff may prove
this with evidence that the inpairnment clainmed is enough that

Plaintiff cannot engage in any “substantial gainful work which

exists in the national econony.” Heckler v. Canpbell, 461 U S

458, 460 (1983); Brown v. Bowen, 845 F.2d 1211, 1214 (3d Gr.

1988). If Plaintiff neets this burden, the burden then shifts to
the Governnent to show that work exists in the national econony

for which Plaintiff is suited. Mason v. Shal ala, 994 F.2d 1058,

1064 (3d Gir. 1993); 20 C.F.R § 404.1520(f).

C. Review of the ALJ' s Deci sion

1. The ALJ’s conclusion that Plaintiff does not suffer from

any severe nental inpairnent is supported by substantia




evi dence.
A plaintiff has the duty to provide all relevant evidence to

support his claimin disability actions. Hess v. Secretary of

Health Educ. and Welfare, 497 F.2d 837, 840 (3d Cir. 1974)

(stating that to force the ALJ to search for all rel evant

evi dence shifts the burden of production to the Governnent); 20
C.F.R 8§ 404.1512(a) (noting that plaintiff nmust bring forward
all information show ng he is disabled). However, Plaintiff
argues that the ALJ is responsible for developing a fair record

in the proceedings and cites Ventura v. Shalala, 55 F.3d 900, 902

(3d Cir. 1995) to support this notion. Plaintiff clains the
failure of the ALJ to develop a fair record led to an all eged
i nproper conclusion that he did not have any severe nental
inpairnments (Pl. Br. 23).

Plaintiff incorrectly cites Ventura for the proposition that
the ALJ nust gather relevant information concerning a plaintiff’s
disability claim(Pl. Br. 39). Ventura involved a challenge to a
bi ased ALJ who acted inproperly by favoring the clai mant and her
attorney. Ventura, 55 F.3d at 902. Here, Plaintiff does not
argue that the ALJ was biased, but rather that the ALJ had the
burden of retrieving nedical records that pre-dated Plaintiff’s
clained date of disability by two years (PI. Br. 38). Since the
burden to provide evidence of disability is on Plaintiff, this

argunent fails.
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Additionally, Plaintiff’s argunent that the ALJ's failure to
recontact Plaintiff’s treating psychiatrist prevented a ful
devel opnent of the record is also unpersuasive (Pl. Br. 40). An
ALJ nust recontact treating physicians only if the record is
i nadequate to support the AL)'s decision. 20 CF.R

8404. 1512(e); Thonmams v. Barnhart, 278 F.3d 947, 958 (9th Cr.

2002). Since the evidence here was adequate to support the ALJ' s
decision, Plaintiff’s claimthat the ALJ erred by failing to
secure evidence not presented also fails.

Next, Plaintiff argues that reliance by the ALJ on Dr.
Cohen’ s testinony was in error because Dr. Cohen never exam ned
him(Pl. Br. 32-38). Plaintiff incorrectly assunes the evidence
present ed was unanbi guous. To the contrary, an inspection of the
record indicates heavy contradictions in evidence that required
reconciliation by the ALJ and justified her consultation of Dr.
Cohen. Richardson, 402 U. S. at 408 (noting that an ALJ can
consult any doctor to review evidence presented). Dr. Johnson’s
eval uation of Plaintiff indicates that Plaintiff showed fair
concentration, had intact nenory and social judgnment, and did not
suffer fromparanoia (R 161). Dr. Johnson al so found, however,
that Plaintiff had poor to no ability to interact with
supervi sors, could not deal with work stresses, could not react
predictably in social situations, and could not understand or

carry out conplex job instructions (R 163). Contrary to Dr.
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Johnson’s findings, Dr. Fretz concluded that Plaintiff could
carry out sinple work instructions and was not presunptively
di sabl ed under Listings 12.04 and 12.06 (R 173, 189-190).
Finally, though Dr. Robinson disgnosed Plaintiff w th bipolar
di sorder and avoi dant personality disorder, he noted that
Plaintiff was functioning relatively well! and that nedication
hel ped Plaintiff’s conditions (R 208).

To facilitate the resolution of these disparities, the ALJ
called on Dr. Cohen to assist her in evaluating the evidence.
Ri chardson, 402 U. S. at 408. Though 20 C.F. R 8§ 404. 1527(d) (2)
provi des that evidence presented by exam ning witnesses will be
gi ven nore wei ght than that of opinion evidence (the concl usions
of a non-exam ning expert), to require the ALJ to do so here
woul d be nugatory due to the inconsistent reports in evidence.
Contrary to Plaintiff’'s clains, the ALJ did not discard treating
and exam ni ng physicians’ testinony (Pl. Br. 32). Instead, the
ALJ consulted Dr. Cohen for clarification of the proffered
evidence. By seeking the testinony of Dr. Cohen, the ALJ
resolved the differences in evidence. Therefore, after accepting

the testinony of the treating and exam ni ng physicians and

Uplaintiff argues that this score, since it shows nbderate
signs of nental inpairnment proves a severe nental inpairnent (Pl.
Reply Br. 5-6). However, this argunent fails textually, since
the GAF scale refers to this score as only creating noderate
probl ens and does not indicate these problens would be
uncontrol | abl e.
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exam ning the record with the assistance of Dr. Cohen, the ALJ
concluded that Plaintiff was not limted by and did not have
severe nental inpairnents (R 22). Because the finding by the
ALJ is supported by substantial evidence in the record, this
Court cannot reverse that decision®.

2. The ALJ's conclusion that Plaintiff is capable of working

in the national workforce under 20 C.F. R 8§ 404.1520(f)

i s supported by substantial evidence.

Usi ng the sequential eval uation process'®, the ALJ concl uded
that Plaintiff was not di sabl ed because he can hold and nai ntain
jobs in the national workforce under 20 C F. R 8§ 404. 1520(f) (R
22). The nedical evidence provided by Plaintiff here
substantially supports the ALJ s concl usi on.

The ALJ found that Plaintiff had severe physical inpairnents
i ncludi ng di sc di sease and di abetes nellitus (R 22). Wile
severe, the ALJ concluded these inpairnents did not neet or equal
listings of disability because the diabetes was diet controll ed

and no organs were adversely affected and because Plaintiff’s

2I't should also be noted that Plaintiff provided evidence
for the first time at his hearing before the Appeals Council that
bol sters his claimof nmental inpairment (Gov't. Br. 7). This
Court, however, cannot | ook at testinony given for the first tine
at the Appeals Council. Matthews v. Apfel, 239 F.3d 589, 594 (3d
Cr. 2001). This Court’s decision rests on the evidence
presented at the admi nistrative hearing before the ALJ.

13The Soci al Security Regul ations provide a five-step
sequential evaluation to determ ne whether a claimant is
di sabled. 20 C.F.R § 404.1520(b)-(f).
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di sc disease did not decrease his ability to anbulate (R 22).
Consequently, the ALJ found that Plaintiff cannot performhis
past work experience (R 22).

The ALJ then concluded that Plaintiff is able to perform
sedentary jobs! (R 23). This conclusion is substantially
supported by the evidence. Dr. Thakarar concluded that Plaintiff
could stand/wal k three to four hours per day, sit eight hours per
day, and lift up to twenty pounds frequently (R 172). Plaintiff
al so admtted that even wth back pain he could sit for two
hours, walk two to six bl ocks w thout assistance, and stand for
two hours (R 166). The ALJ, acting nore generously to
Plaintiff’s contentions than those of Dr. Thakarar, concl uded
that Plaintiff could occasionally lift ten pounds, frequently
l[ift less than ten pounds, stand/walk for two hours per day, sit
for six hours per day, and cannot crouch or crawl, though he can
stoop (R 22). In addition, the ALJ noted that while Plaintiff
cannot perform his past work experience, he has retained sone
skills fromhis previous enploynent®® (R 23). The vocationa

expert testified that utilizing those preserved skills, Plaintiff

4 Sedentary jobs are those that involve lifting no nore than
10 pounds at a tinme and occasionally lifting itens such as smal
tools, ledgers, or docket files. These jobs also require only
occasi onal wal king and standing and primarily involves sitting
(R 23).

Those skills include Plaintiff’s know edge of conputers,
data entry, and know edge of software (R 23).
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is able to hold any one of a nunber of jobs involving data entry
or custoner service (1,942,000 jobs nationally and 2,500 | ocally)
(R 23).

Plaintiff’s nental capacities also justify the ALJ' s finding
that Plaintiff is able to hold and perform a sedentary job.
Supra, p. 10 - 13. Based on these determ nations of Plaintiff’s
ment al and physical condition, the ALJ's finding that Plaintiff
is not disabled because of his ability to remain active in the
nati onal workforce is substantially supported by the evidence.

3. The ALJ' s finding that Plaintiff |acked credibility is

supported by substantial evidence.

Once it is shown that nedical evidence indicates a clai mant
suffers frominpairnments, an ALJ nust determ ne whether those
conplaints are credible. 20 CF. R 8 404.1529(c). All evidence
must be regarded when nmaking this evaluation. 1d. The ALJ s
determ nation nust be supported by substantial evidence and is
gi ven great deference by review ng courts. Walters v.

Conm ssi oner of Social Security, 127 F.3d 525, 531 (6th Gr.

1997).

Here, the ALJ was presented with inconsistent evidence. Dr.
Thakarar found that Plaintiff was able to sit, walk, and stand
mul tiple hours each day (R 172). Plaintiff testified that
taking Tyl enol #3 hel ps his back pain (R 21). The evidence

concerning Plaintiff’s nental inpairnents is also

15



contradictory!. Additionally, Plaintiff testified that he is
able to function in society by performng the activities of daily
living, including shopping, cooking, using public transportation,
and housekeeping (R 20). Reconciling the evidence and testinony
presented, the ALJ concluded that Plaintiff’s clainms were not
“totally credible” (R 24). Because the evidence substantially
supports the ALJ's conclusion, this Court nmust affirmthe ALJ s

fi ndi ng.

®Supra, 111, C 1
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

DARREL MOQODY,
CVIL ACTI ON

Pl ai ntiff,

JO ANNE BARNHART,

COW SSI ONER OF SQOCI AL

SECURI TY,

Def endant . : NO. 02-8972

O R D E R

AND NOW this day of July, 2003, upon consideration
of the Parties’ Cross Mdtions for Sunmary Judgnent, it is hereby
ORDERED that Plaintiff’'s Mdtion is DENI ED, Defendant’s Mdtion is
GRANTED and judgnent is entered in favor of the Defendant.

AND I T IS SO ORDERED.

Cl arence C. Newconer, S.J.

17



